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Abstract:

Kafala (guardianship) is an alternative system to the legally and religiously
prohibited adoption. It is a mechanism to protect abandoned minors, whether of
known or unknown lineage. The purpose of kafala is to care for the minor and take
care of their affairs, such as providing for their maintenance and upbringing, in the
same way a father cares for his legitimate child. In this sense, it is a religious and
legal obligation undertaken voluntarily. This is affirmed by Article 116 of the
Algerian Family Law.

The Algerian legislator has stipulated general and specific conditions for the
validity of establishing kafala, so that its effects can be enforced against the kafil
(guardian) and the makfoul (ward), as well as their parents if they exist or those
who represent them. The legislator has also made the establishment of kafala the
exclusive jurisdiction of the court or the notary public.

Despite this legal regulation of kafala in terms of conditions and procedures,
most of these texts suffer from deficiencies or ambiguities, leading to the
emergence of several legal and judicial gaps and issues in the application of its
provisions. This has created the need to study the kafala system in order to identify
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the persistent gaps in this system by examining the texts and their judicial
applications, scrutinizing the criticisms raised in this regard, and seeking to

provide recommendations that may help find solutions to the issues that hinder the
work of the judiciary regarding the kafala system.




