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Abstract :

The Algerian Family Code is considered one of the laws most closely linked to
society. It underwent a fundamental amendment under Ordinance 05-02, marking a
qualitative shift from the model of absolute guardianship to a model of marital
partnership based on mutual rights. This development came in response to social
transformations, such as the rise in women's education and employment, as well as
international commitments like the ratification of the CEDAW convention. This
study aims to analyze these reforms, compare them with practical reality, and
ground the principle of equality from a teleological perspective (Magasid) of
Islamic Sharia. The central problem revolves around the extent to which the
Algerian legislator succeeded in establishing the principle of equality between
spouses in the Family Code.

The first part of the study addresses the manifestations of equality in the marriage
contract and its effects. The legislator established free and full consent as the basis
of the contract by abolishing compulsory guardianship (Wilayat al-Thbar), unifying
the marriage age at 19 for both sexes, and ensuring equality in the sanctions for
lack of consent, which result in annulment. This is in addition to the mandatory
pre-marital medical examination for both prospective spouses as a preventive
measure to protect the family. Furthermore, the legislator transitioned from the
logic of obedience to partnership regarding the effects of the marriage contract,
replacing the wife's duty of obedience with joint obligations such as good
companionship and mutual consultation in managing family affairs. It also
introduced an optional matrimonial property regime that allows spouses to agree

92



Laald)

on sharing assets acquired during the marriage, while maintaining the separation of
property as the default legal principle.

The second part of the study examines the manifestations of equality in the
dissolution of the marital bond, as the legislator subjected all forms of marriage
termination to judicial oversight. While it maintained the husband's right to
unilateral divorce, it restricted it with strict judicial procedures and mandatory
reconciliation attempts, while arranging for compensation and alimony. It also
introduced mutual consent divorce as a consensual mechanism that ends the
relationship without financial compensation under the judge's supervision.
Conversely, the legislator expanded the grounds for judicial divorce (Tatriq) due to
injury—such as non-support, defects, and absence—to grant the wife the right to
terminate the bond whenever she is harmed. It also enshrined Khul' as an inherent,
unilateral right for the wife, exercised without requiring the husband's consent, in
exchange for financial compensation.

The study concludes that the 2005 amendment laid the foundations for marital
partnership and established balanced judicial mechanisms to protect the rights of
both parties upon marriage termination. The research offers key recommendations,
most notably activating the shared property system, granting automatic legal
guardianship over custodial matters to the mother after divorce, easing the methods
of proving injury, and promoting legal awareness to ensure the effective
implementation of these texts in reality.
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